
POST-BREXIT CHANGES TO DEVOLVED COMPETENCE 

 

1 Introduction 

 

Amongst the possible consequences of Brexit are changes in the competence of the Scottish 

Parliament and Scottish Government and increased need to approach certain policy areas on a 

common UK basis even where the subject matter is devolved. This briefing explains the 

possible changes to devolved competence arising from the European Union (Withdrawal) Act 

2018 (EUWA) and other UK legislation (particularly the European Union (Withdrawal 

Agreement) Act 2020)1 and explores some of the legal issues arising from the increased need 

for common or coordinated policies.  It also explains some of the non-statutory constraints on 

the exercise of devolved competence which may emerge as a consequence of Brexit. 

 

The reason that these issues have come to the fore is that the existing EU law constraint on the 

exercise of the legislative and executive powers of the Scottish Parliament and Scottish 

Government will be removed as a consequence of the UK leaving the EU. If nothing else were 

done, that would result in a substantial extension of the Scottish Government and Scottish 

Parliament’s legislative and executive competence as EU law currently imposes substantial 

constraints on the freedom to develop policy in a number of devolved areas. The extension of 

competence would be particularly important in the areas of agriculture, fisheries and 

environmental protection. 

 

The exercise of this increased policy-making freedom by the various legislatures and 

governments in the UK could lead to substantial divergence in policy between different 

territories within the UK on topics on which there is effectively a common policy just now 

because of the necessity that the UK as a whole should implement and observe EU law. 

Although the UK has left the EU, it continues to be bound to observe EU law until 1100 pm 

on 31 December 2020, which is the end of transition period agreed as part of the Withdrawal 

Agreement between the UK and the EU signed on 24 January 2020. The EU law constraint on 

devolved competence will, therefore, remain in place until 31 December 2020. However, after 

that time, the UK will no longer be obliged to comply with EU law, although there may be 

fresh obligations imposed as part of any agreement on future UK-EU relations. 

 

The UK’s preparation for its future outside the UK after the end of the transition period have 

included the creation by EUWA of a new legal concept – ‘retained EU law’. This is the means 

by which legal continuity will be assured after the end of the transition period. Retained EU 

law is an umbrella term covering all the laws currently effective in the UK which are necessary 

for compliance with EU law. Essentially, the law across the UK will be the same on all these 

topics immediately after the end of the transition period as it was immediately before it. 

However, the UK will be free as a matter of international law to change any of these laws 

unless to do so would result in conflict with any other international obligations such as those 

arising from membership of the World Trade organisation (WTO). Such changes to retained 

EU law might be made by the UK Parliament, or by any of the devolved legislatures within the 

limits of their competence. 

 

The UK Government has been concerned by the possible adverse economic and social effects 

of future divergence in policy between different territories within the UK that might arise from 

the greater effective policy freedom enjoyed by UK legislatures after leaving the EU. There 

                                                           
1 The 2020 Act makes significant amendments to EUWA. 



have been discussions between the UK and devolved governments on how common 

frameworks might be developed to address this issue and in October 2017, the Joint Ministerial 

Committee (EN) agreed a set of principles to guide the work to create common frameworks.2 

Those principles included the following: 

 

1. Common frameworks will be established where they are necessary in order to: 

 

- enable the functioning of the UK internal market, while acknowledging policy 

divergence; 

- ensure compliance with international obligations; 

- ensure the UK can negotiate, enter into and implement new trade agreements and 

international treaties; 

- enable the management of common resources; 

- administer and provide access to justice in cases with a cross-border element;  

- safeguard the security of the UK. 

 

2. Frameworks will respect the devolution settlements and the democratic accountability 

of the devolved legislatures and will therefore be based on established conventions and 

practices, including that the competence of the devolved institutions will not normally 

be adjusted without their consent; and will lead to a significant increase in decision-

making powers for the devolved administrations. 

 

The UK Government published a frameworks analysis in March 2018 identifying 24 policy 

areas in which it thought frameworks would be required, a further 82 where they might be 

required and 49 where no further action was required. 3  A revised frameworks analysis 

published by the Cabinet Office in April 2019 indicated that the number of policy areas in 

which legislative common frameworks might be required was only 21.4  Part 2 of Schedule 3 

to the European Union (Withdrawal) Act 2018 requires the UK government to publish quarterly 

progress reports on the development of common frameworks. The most recent of these, the 

sixth was published in March 2020.5 

 

The UK, Scottish and Welsh Governments agree that once the UK leaves the EU there will be 

a requirement for some common UK frameworks to replace some of the common EU 

frameworks, but there has been disagreement as to how this should be achieved. The Welsh 

and Scottish Governments have been of the view that any such common frameworks should be 

created by agreement rather than imposed by the UK Government. The UK Government 

initially proposed in the European Union (Withdrawal) Bill (EUWB) published in July 2017 a 

                                                           
2 Joint Ministerial Committee (EU Negotiations) Communique 16 October 2017, available at: 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/652285/Joint_

Ministerial_Committee_communique.pdf  
3   Frameworks Analysis: Breakdown of Areas of EU Law that intersect with devolved competence In Scotland, 

Wales and Northern Ireland, available at: 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/686991/20180

307_FINAL__Frameworks_analysis_for_publication_on_9_March_2018.pdf  
4 Revised Frameworks Analysis: Breakdown of areas of EU law that intersect with devolved competence in 

Scotland, Wales and Northern Ireland, available at: 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/792738/20190

404-FrameworksAnalysis.pdf  
5 Cabinet Office, The European Union (Withdrawal) Act and Common Frameworks 26 September 2019 to 25 

December 2019, available at: https://www.gov.uk/government/publications/european-union-withdrawal-act-and-

common-frameworks-report--4  
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https://www.gov.uk/government/publications/european-union-withdrawal-act-and-common-frameworks-report--4
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reduction in devolved competence. Clause 11, if enacted, would in the case of Scotland have 

reserved to the UK Parliament and UK Ministers the powers to change any retained EU law 

(except for changes which would have been compliant with EU law). That proposal was then 

modified to give UK Ministers power to make orders which ‘freeze’ devolved competence in 

specified areas which up to now have been governed by EU law. This revised proposal despite 

not being agreed to by the Scottish Parliament was agreed by the UK Parliament and enacted.   

It is described in more detail below. 

 

The next four sections of this briefing discuss: 

 

• Devolved competence before the European Union (Withdrawal) Act 2018; 

• Devolved competence after 31 December 2020; 

• The policy freedom of The Scottish Parliament and Government after Brexit; and 

• The Sewel Convention. 

 

A final section discusses the ability of the Scottish Parliament to scrutinise legislation affecting 

Scotland. 

 

 

2 Devolved competence before the European Union (Withdrawal) Act 2018 

 

This section of the briefing explains devolved competence as it is now, i.e. before the 

amendments made to devolved competence by EUWA have entered into force. In discussing 

devolved competence, it is important to distinguish between the competence of the Scottish 

Parliament and the competence of the Scottish Government. 

 

The competence of the Scottish Parliament 

 

Devolved government in Scotland follows the retaining model of devolution under which the 

Scottish Parliament and Scottish Government have competence over all matters except those 

reserved to The UK Parliament and Government. The competence of the Scottish Parliament 

and Scottish Government is defined negatively rather than positively, i.e. they can do anything 

except those things which they are forbidden to do. In other words, a person who wishes to 

argue that either the Scottish Parliament or Scottish Government has acted beyond competence 

must identify a specific limitation on their powers which forbids that particular action. 

 

One of the exceptions to the competence of the Scottish Parliament is that relating to EU law. 

Section 29 (1) of the Scotland Act 1998 (SA) states that: 

 

“An Act of the Scottish Parliament is not law so far as any provision of the Act is 

outside the legislative competence of the Parliament.” 

 

Section 29 (2) states that: 

 

“A provision is outside that competence so far as any of the following paragraphs 

apply—" 

 

The relevant paragraph reads: 

 

“it is incompatible with any of the Convention rights or with EU law.” 



 

Therefore, any provision of an Act of the Scottish Parliament which is incompatible with EU 

law is invalid. That continues to be the law as the amendments made to devolved competence 

by EUWA have not yet entered into force. That will also continue to be the law until 1100 pm 

on 31 December 2020, (the end of the transition period). 

 

A further constraint takes the form of ‘protected enactments.’ Para.1 of Sch. 4, SA lists 

enactments that may not be modified by the Scottish Parliament. Currently, these include 

certain provisions of the European Communities Act 1972 and of EUWA. 

 

The competence of the Scottish Government 

 

Scottish Ministers have two kinds of power; the power to make subordinate legislation and the 

power to take specific decisions and actions. This competence has the same general scope in 

policy terms as the competence of the Scottish Parliament. The EU law restriction is contained 

in section 57(2), SA which states: 

 

“A member of the Scottish Government has no power to make any subordinate 

legislation, or to do any other act, so far as the legislation or act is incompatible with 

any of the Convention rights or with EU law.” 

 

There is a limited exception related to the Lord Advocate which need not be discussed 

separately. 

 

Therefore, any provision of subordinate legislation made by a member of the Scottish 

Government which is incompatible with EU law is invalid. Similarly, any decision or action 

taken by a member of the Scottish Government which is incompatible with EU law is invalid. 

That continues to be the law as the amendments made to devolved competence by EUWA have 

not yet entered into force and will continue to be the law until 1100 pm on 31 December 2020, 

(the end of the transition period). 

 

 

3 Devolved competence after 31 December 2020 

 

A number of amendments to SA have been made which will affect devolved competence after 

1100 pm on 31 December 2020. 

 

The competence of the Scottish Parliament 

 

EUWA adds a new section 30A into SA. Section 30A is not yet in force but it is expected that 

it will enter into force on 31 December 2020 to coincide with the end of the transition period. 

From that date the competence limitation in the relevant paragraph of section 29(2) SA will 

read: 

 

“it is incompatible with any of the Convention rights or in breach of the restriction in 

section 30A(1)” 

  

The restriction in section 30A(1) is that an Act of the Scottish Parliament cannot modify 

retained EU law so far as the modification is of a description specified in regulations made by 

a UK Minister. Nor can it confer power to modify retained EU law of such a description by 

https://uk.westlaw.com/Document/I605B37B1E42311DAA7CF8F68F6EE57AB/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)&navId=39827FF34365710606397EA35502D0A0&comp=wluk


subordinate legislation. But this restriction does not apply to any modification so far as it 

would, immediately before the end of the transition period, have been within the legislative 

competence of the Scottish Parliament. No regulations may be made under section 30A more 

than two years after exit day. This is the ‘freezing’ power referred to above. 

 

Therefore, this power can be used to limit the competence of the Scottish Parliament on any 

matter previously governed by EU law. It cannot be used to impose any limitation on 

competence that is not imposed by EU law. Therefore, the section 30A power cannot be used 

to shrink the current scope of competence of the Scottish Parliament but it can be used to restrict 

the extension of competence that leaving the EU would otherwise bring. Examples of policy 

areas in which restrictions could be imposed include agriculture, fisheries, forestry and the 

protection of the environment. These areas cannot be removed from devolved competence in 

their entirety under section 30A as it is only certain aspects of these policy areas which are 

currently constrained by EU law. Thus, the ability of the Scottish Parliament to reform 

agricultural subsidies could be restricted under section 30A because that is currently 

constrained by EU law but its ability to legislate on the terms of agricultural tenancies could 

not be restricted. 

 

As yet, no regulations under section 30A have been made and the UK Government has stated 

a preference for proceeding by agreement wherever possible but, importantly, it has not ruled 

out legislating without the consent of the Scottish Parliament. 

 

The European Union (Withdrawal Agreement) Act 2020 further amends the list of protected 

enactments in Para.1 of Sch. 4, SA so that it now refers to EUWA except for ‘any excluded 

provision’ of EUWA. There follows a list of the excluded provisions which are all amendments 

made to EUWA by the 2020 Act. Those amendments to EUWA will not, therefore, be protected 

from modification by the Scottish Parliament. However, certain other amendments made by 

the 2020 Act to EUWA will be protected enactments and, therefore, will be protected from 

modification by the Scottish Parliament.6 

 

The competence of the Scottish Government 

 

EUWA amends section 57(2), SA to remove the reference to EU law and adds a new subsection 

(4) which states: 

 

"A member of the Scottish Government has no power to make, confirm or approve 

any subordinate legislation so far as the legislation modifies retained EU law and the 

modification is of a description specified in regulations made by a Minister of the 

Crown.” 

 

This is directly equivalent to the new section 30A.  This amendment is not yet in force but it is 

expected that it will enter into force on 31 December 2020 to coincide with the end of the 

transition period. At that point the power will become available and can be used by UK 

Ministers to limit the competence of the Scottish Government on any matter previously 

governed by EU law. Regulations made under this provision cannot be used to impose any 

limitation on competence that is not imposed by EU law. Therefore, this power cannot be used 

to shrink the current scope of competence of the Scottish Government. 

                                                           
6 For further details, see my briefing to the Finance and Constitution Committee on the European Union 

(Withdrawal Agreement) Bill 2019-20 



 

 

4       The policy freedom of The Scottish Parliament and Government after Brexit  

 

Clearly, there are potential benefits for both Scotland and the rest of the UK to be gained from 

policy coordination after the end of the transition period. On the other hand, such policy 

coordination will limit the effective freedom of action of the Scottish Parliament and Scottish 

Government. As noted above, the Scottish and UK Governments and Parliaments have 

disagreed about how such policy coordination should be achieved.  

 

There are three ways in which the ability of the Scottish Parliament to legislate on matters 

governed by EU law after the end of the transition period might be legally curtailed: 

 

• Regulations made by UK Ministers under section 30A, SA limiting its competence; 

• An Order in Council made by UK Ministers under section 30, SA limiting its 

competence; 

• An Act of the UK Parliament expressly limiting its competence. 

 

The ability of the Scottish Government to make subordinate legislation or to take specific 

decisions and actions after the end of the transition period might be legally curtailed under 

section 57, SA or by an Act of the UK Parliament or by regulations made under the authority 

of an Act of Parliament. 

 

There are significant differences between the three options. Regulations made under section 

30A could only restrict competence to change retained EU law. They could not restrict 

competence in any other way. The power to vary competence by an Order in Council under 

section 30 is not so limited. That power may be used to make any modifications to Schedule 4 

or 5 which the UK Government ‘considers necessary or expedient.’ Such an Order in Council 

must be laid before, and approved by resolution of, each House of Parliament, and must also 

be laid before, and approved by resolution of, the Scottish Parliament. The third option, an Act 

of the UK Parliament, could – on the orthodox view of the sovereignty of the UK Parliament - 

be used to make a change of any nature to devolved competence. 

 

The above are all examples of devolved competence being expressly curtailed. The freedom of 

action of the Scottish Parliament and Scottish Government might also be affected by UK 

legislation which does not expressly curtail competence but does legislate in a devolved area. 

There have, of course been many such examples, and in almost all cases these have been 

consented to by the Scottish Parliament in line with the Sewel convention. However, as the 

enactment of section 30A, SA makes clear the UK Parliament has recently been prepared to 

override the lack of consent. Section 30A itself does, of course, expressly provide for the 

restriction of devolved competence by regulations but consent could also be overridden in the 

case of a statute which legislated in a devolved area without expressly curtailing competence. 

 

Some examples should help to make these points clearer. 

 

Agriculture 

 

Agriculture is in general a devolved matter. Agricultural subsidies in Scotland as in the rest of 

the UK are currently distributed under the EU’s Common Agriculture Policy (CAP). New 

agricultural subsidy systems will be introduced across the UK to replace the subsidies under 



the CAP. Provided no regulations are made under the freezing power discussed above, it will 

be for the Scottish Parliament to legislate for a new system of agricultural subsidies in Scotland. 

Similarly, it will be for the Scottish Ministers to make subordinate legislation and to take 

decisions and actions on agricultural subsidies within the limits of the powers conferred on 

them by legislation. 

 

On 6th November 2019, the Scottish Government introduced the Agriculture (Retained EU Law 

and Data) (Scotland) Bill which is currently being considered by the Scottish Parliament. This 

Bill will give powers to Scottish Ministers to modify certain retained EU law relating to 

agriculture and the provisions of the Common Agricultural Policy. This Bill is the first Bill 

introduced in the Scottish Parliament which confers powers to amend retained EU law in a 

particular subject area as a result of the UK leaving the EU. The Bill will, therefore, when 

enacted take advantage of the expansion of effective competence resulting from the removal 

of the EU law constraint at the end of the transition period. 

 

If the UK Government were to take the view in the future that the exercise by Scottish Ministers 

of their powers under the Bill might lead to greater divergence of policy on agricultural 

subsidies or other matters than it thought desirable, it could impose its view by making 

regulations under section 30A, SA limiting the competence of the Scottish Parliament and 

Scottish Government to change retained EU law on agriculture, or by making an order in 

Council under section 30, SA. Alternatively, the UK Parliament could include in a new Act of 

Parliament a provision restricting the competence of the Scottish Parliament and Scottish 

Government with respect to agriculture.  

 

The UK Parliament is currently considering the Agriculture Bill (introduced 16th January 

2020), the primary purpose of which is to create a new system of agricultural subsidies to 

replace the CAP subsidies in England and Wales (Part 1 of the Bill). Part 1 of the Bill applies 

only to England and Wales and does not seek to affect agricultural subsidies in Scotland, and 

there are no provisions in the Bill which expressly limit the competence of the Scottish 

Parliament or the Scottish Ministers. However, a number of other clauses in the Bill apply to 

Scotland and relate to devolved matters and could affect the ability of the Scottish  Parliament 

and Scottish Government to legislate.  The UK Government intends to seek the Scottish 

Parliament’s consent for all the provisions which it considers affect devolved competence. 

These are listed in Annex A to the Explanatory Notes.7  

 

Clauses 40-42 provide an example of how the exercise of devolved competence might be 

affected by regulations made by UK Ministers without an express alteration of the scope of 

devolved competence. Clause 40 confers power on the Secretary of State to make regulations 

for securing compliance with WTO Agreement on Agriculture. Clause 41 confers power on the 

Secretary of State to make regulations setting limits on the amount of domestic support for 

agriculture that may be given in the United Kingdom as a whole and for each of England, 

Wales, Scotland and Northern Ireland. Clause 42 confers power on the Secretary of State to 

make regulations about the classification of domestic support, any limits set under Clause 41 

and to require devolved authorities to provide information to the Secretary of State. The 

implementation of international obligations is in general within devolved competence so, if 

these powers were to be exercised with respect to Scotland, that would be to legislate within 

devolved competence. The UK Government does intend to seek consent for these provisions, 

                                                           
7 Agriculture Bill Explanatory Notes, HL Bill 112, available at: 

https://publications.parliament.uk/pa/bills/lbill/58-01/112/5801112en.pdf 

https://publications.parliament.uk/pa/bills/lbill/58-01/112/5801112en.pdf


but if enacted there will be no need to seek consent for specific exercises of the power as the 

Sewel convention does not currently apply to the making of subordinate legislation. 

 

Fisheries 

 

Fisheries is in general a devolved matter and the devolved governments regulate both fisheries 

in their waters and their own fishing boats wherever they fish. Currently, the ability to exercise 

fisheries powers is heavily constrained by the EU Common Fisheries Policy (CFP). The UK 

has a fishing quota under the CFP which is allocated between the four UK fisheries 

administrations (England, Scotland, Wales and Northern Ireland). The four fisheries 

administrations allocate the quota to the fishing industry in each part of the UK. The 2018 UK 

White Paper, Sustainable fisheries for future generations: consultation document8 (October 

2018) stated that, after leaving the EU, the existing quota would be divided between the four 

fisheries administrations as it is now. 

 

The Fisheries Bill currently before the UK Parliament (introduced 29th January 2020) is 

intended to provide the legal framework for the United Kingdom to operate as an independent 

coastal state under the United Nations Convention on the Law of the Sea 1982 (UNCLOS) 

after the UK has left the European Union (EU) and is no longer bound by the Common 

Fisheries Policy (the CFP). The Bill creates common approaches to fisheries management 

between the UK government and the Devolved Administrations, known collectively as the 

Fisheries Administrations, and makes reforms to fisheries management in England. The Bill 

sets out fisheries objectives for the period after the UK leaves the CFP. 

 

There are no provisions in the Bill which expressly limit the competence of the Scottish 

Parliament or the Scottish Ministers. However, a number of other clauses in the Bill apply to 

Scotland and relate to devolved matters and could affect the ability of the Scottish  Parliament 

and Scottish Government to legislate in future. 

 

Clause 1 sets out common fisheries objectives for the UK. Clause 2 requires the four fisheries 

policy authorities to prepare and publish a document, to be known as a joint fisheries statement 

(a “JFS”), that amongst other things sets out the policies of the fisheries policy authorities for 

achieving, or contributing to the achievement of, and the use they propose to make of fisheries 

management plans. The fisheries policy authorities are the UK and devolved governments. 

Clauses 6-11 deal with fisheries management plans and clause 12 access to British fisheries by 

foreign fishing boats. These clauses (along with others) relate to devolved matters and the UK 

Government intends to seek the Scottish Parliament’s consent for all the provisions which it 

considers affect devolved competence. These are listed in Annex A to the Explanatory Notes 

and that list covers most of the provisions of the Bill.9 

 

Clause 23 provides an example of how the exercise of devolved competence might be affected 

by decisions made by UK Ministers. It confers power on the Secretary of State to determine 

fishing opportunities for the purpose of complying with an international obligation of the 

United Kingdom, that is to determine, for a calendar year  the maximum quantity of sea fish 

that may be caught by British fishing boats and the maximum number of days that British 

fishing boats may spend at sea. As noted above, the implementation of international obligations 

                                                           
8 Department for the Environment, Food and Rural Affairs, CM 9660, available at: 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/722074/fisheri

es-wp-consult-document.pdf  
9 Available at: https://publications.parliament.uk/pa/bills/lbill/58-01/071/5801071en.pdf  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/722074/fisheries-wp-consult-document.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/722074/fisheries-wp-consult-document.pdf
https://publications.parliament.uk/pa/bills/lbill/58-01/071/5801071en.pdf


is in general within devolved competence so, if these powers were to be exercised with respect 

to Scotland, that would be to legislate within devolved competence, and, clearly, the intension 

is to exercise the power within devolved competence in order to create a scheme of fishing 

opportunities covering the whole UK. 

 

Compliance with international obligations 

 

There are additional constraints on devolved policy-making in the context of international 

relations. As noted above, one of the JMC principles agreed in 2017 was that common 

frameworks would be established where they are necessary in order to ensure the UK can 

negotiate, enter into and implement new trade agreements and international treaties. As noted 

above, international agreements affecting areas of devolved competence can be implemented 

either by UK or Scottish legislation. However, there are two further means whereby the UK 

Government  can exercise some control over devolved policy-making, namely sections 35 and 

58, SA. 

 

Section 35, SA provides a power that might be used by the UK Government, for example, in 

the absence of an agreed approach to future trade deals. It enables the Secretary of State to 

prohibit the Presiding Officer from submitting a Bill for Royal Assent which s/he has 

reasonable grounds to believe would be incompatible with any international obligations or the 

interests of defence or national security.  Thus, for example, a Bill which was incompatible 

with a future trade agreement concluded by the UK could be blocked in this way even if the 

Bill were not beyond competence. Where a Bill was incompatible with a future trade agreement 

and was also beyond competence, the UK Government would be likely to refer the question of 

competence to the UK Supreme Court under section 33, SA. 

 

Section 58, SA gives the Secretary of State powers similar powers which s/he may exercise in 

relation to the Scottish Government. Where s/he has reasonable grounds to believe that any 

action proposed to be taken by a member of the Scottish Government would be incompatible 

with any international obligations, s/he may forbid that action being taken. S/he may also 

require the Scottish Government to take action that is required for complying with an 

international obligation. These powers include powers to forbid or require the making of 

subordinate legislation and the power to revoke subordinate legislation already made by the 

Scottish Government. 

 

Non-statutory constraints  

 

In addition to potential statutory limitations on devolved competence there are a number of 

potential non-statutory limitations as discussed below. 

 

Informal or non-legally binding Inter-Governmental Agreements. 

 

As discussed above, the UK, Scottish and Welsh Governments have agreed there will be a 

requirement for some common UK frameworks to replace some of the common EU 

frameworks.  It is expected that a number of these frameworks will be informal in the sense 

that they will not require legislation. Clearly, the Scottish Parliament will continue to be able 

to change the law on a topic covered by such informal arrangements.  However, the making of 

such agreements may have a practical impact on the Parliament’s exercise of its function. One 

is that they will provide a further set of decisions and actions on which the Parliament may 

perform its function of holding the Scottish Government accountable for its policy, actions and 



expenditure of public money. Another is that may act as a political constraint on the exercise 

by Parliament of its legislative powers because adhering to any particular framework might 

rule out certain policy options in the relevant area. 

 

UK Internal Market   

 

The two reasons for the establishment of common UK frameworks which are most likely to be 

contentious in practice are ensuring compliance with international obligations and enabling the 

functioning of the UK internal market. Compliance with international obligations has already 

been discussed. While the concept of the UK internal market is not legally defined, it is likely 

to be used as the justification for a number of proposals for common frameworks and this might 

limit the Scottish Government’s exercise of devolved powers in practice.  In particular, the 

Scottish Government is likely to be subject to political pressure from a variety of sources to 

align regulatory standards such as environmental standards with those in the rest of the UK in 

order to ensure a level playing field for business, including Scottish businesses. 

 

Funding 

 

It is uncertain how, and to what extent, the UK Government will replace EU funds.  It is also 

unclear to what extent any replacement funds would be incorporated in the block grant (and, 

therefore, subject to the Barnett Formula) or would be ring-fenced or provided directly to 

recipients. 

   

If full replacement funding is not provided, and/or there are restrictions on how the funding 

can be spent, this may also affect the Scottish Government’s exercise of devolved powers in 

practice. 

 

 

5 The Sewel Convention 

 

In considering the effective freedom of action of the Scottish Parliament and Scottish 

Government to make policy, it is important to look at constitutional convention as well as law. 

The Sewel convention is that the consent of the Scottish Parliament should normally be sought 

for any UK Bill which appears either to change devolved competence or to legislate on a 

devolved matter. That will mean that provisions in any future UK Bill which seek to change 

Scots law on matters formerly governed by EU law but which are currently within devolved 

competence will trigger the requirement to seek consent unless the ‘normally’ exception 

applies. Similarly, provisions in any future UK Bill which seek to limit devolved competence 

in areas formerly governed by EU law will also trigger the requirement to seek consent unless 

the exception applies. Examples of current UK Bills for which consent is being sought include 

the Agriculture Bill and the Fisheries Bill, both of which are discussed above. If the Scottish 

Parliament withholds consent, that does not stop the enactment of the Bill in question and has 

no effect on the validity of any subsequent Act of Parliament. 

 

The Sewel convention does not currently apply to the making of subordinate legislation so, in 

general, the consent of the Scottish Parliament need not be sought before it is made. However,  

there are several situations in which the need for the Scottish Parliament to consent to 

subordinate legislation has been recognised. Subordinate legislation made under section 30, 

SA requires the Scottish Parliament to be consulted and to consent to any change in 

competence. Similarly, legislation made under section 63, SA (transfer of powers to Scottish 



Ministers/concurrent exercise of powers/exercise of powers with consent) requires consent. 

Thirdly, legislation under the Public Bodies Act 2011 abolishing, merging or otherwise 

modifying certain public bodies requires consent. 

 

Thus, although the Sewel convention does not apply to the making of subordinate legislation 

in general, it seems to be accepted that certain categories of subordinate legislation should be 

subject to consultation of the Scottish Parliament or even require its consent. This is consistent 

with the purpose of the Sewel convention which is to protect the autonomy of devolved 

government. 

 

 

6 Scrutiny of Legislation 

 

Changes to devolved competence made as a consequence of the UK’s leaving the EU will have 

some impact on the ability of the Parliament to scrutinise legislation affecting Scotland. This 

section of the briefing explains the procedures for scrutiny and the possible impact on scrutiny. 

 

Regulations under section 30A, SA 

 

Where a UK Minister proposes to make regulations under section 30A, SA which restrict the 

legislative competence of the Scottish Parliament, that Minister must seek the consent of the 

Scottish Parliament before seeking the approval of the UK Parliament for draft regulations. 

The UK Minister must send a copy of the draft regulations to the Scottish Ministers and inform 

the Presiding Officer that s/he has done so. The Parliament will consider the proposal under 

Rule 17.5 of Standing Orders. However, regulations may be approved by the UK Parliament 

under section 30A even if the Scottish Parliament refuses consent, although in such a case the 

Minister must make a statement to each House of Parliament explaining why the Minister has 

decided to proceed despite the lack of consent. Such a statement must include any opinion 

given by the Scottish Ministers as to why the Scottish Parliament has not consented. 

 

Order in Council under section 30, SA 

 

An Order in Council which modifies Schedule 4 or 5, SA must be laid before, and approved 

by resolution of, each House of Parliament, and must also be laid before, and approved by 

resolution of, the Scottish Parliament. 

 

UK Bills 

 

Where a Bill before the UK Parliament proposes changes to devolved competence, a legislative 

consent motion should be considered by the Scottish Parliament under Chapter 9B of the 

Standing Orders. 

 

Whereas, an Order in Council under section 30, SA must be approved by the Scottish 

Parliament, the Parliament does not have a veto on changes proposed under section 30A. 

Therefore, although its rights to consider and express a view on proposed changes are 

recognised in legislation, it cannot prevent the changes being made or amend the provisions 

making them. 

 

Common Frameworks 

 



As noted above, the creation of common frameworks may be enabled by freezing devolved 

competence in specific areas using section 30A regulations, or by an Order in Council made 

by UK Ministers under section 30, SA or by future Acts of the UK Parliament limiting devolved 

competence. Common frameworks might also be created by agreement between the UK and 

devolved governments. In some cases, that might require legislation by the UK and devolved 

governments, for example, a common UK approach to agricultural subsidies. Where legislation 

is required that might be either primary legislation or subordinate legislation made under 

existing powers. In other policy areas it may be possible to have common frameworks simply 

by leaving existing legislation in place and supplementing that by administrative co-ordination. 

That approach would require the devolved and UK Governments to agree not to change 

existing law. 

 

The Scottish Parliament will wish to scrutinise proposals for common frameworks whatever 

their legal form. Where a proposed framework requires an Act of the Scottish Parliament, the 

Parliament will be able to scrutinise the proposal via Public Bill procedure. Where a framework 

is to be created by Scottish subordinate legislation, the Parliament will be able to scrutinise the 

proposal via subordinate legislation procedure. Where no legislation is required, the proposal 

will not automatically be subject to Parliamentary scrutiny. The Parliament may wish to 

consider how it will maintain adequate oversight of common frameworks agreed to by the 

Scottish Government where no new legislation is required to implement them. 

 

Tom Mullen 
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